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 1.  TIME:  9:00   CASE#: MSC08-02108 
CASE NAME: LUM VS. WILLIAMS 
HEARING ON OSC RE: WHY AN ORDER FOR SALE OF DWELLING 
SHOULD NOT BE MADE 
* TENTATIVE RULING: * 
 
Vacated per request of moving party. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-02324 
CASE NAME: DE DIOS VS. CITY OF RICHMOND 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
The Court needs additional time to review the new opposition and reply papers.  The hearing is 
continued to December 13, 2018, at 9:00 a.m., in Department 33. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE 
HEARING ON MOTION FOR LEAVE TO FILE RECORDS UNDER SEAL 
FILED BY BRIDGE STRATEGIC PARTNERS, LLC, et al. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-02094 
CASE NAME: DOE VS. DOE 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
(SET 3)  /  FILED BY KAREN DOE 
* TENTATIVE RULING: * 
 
Granted in part and denied in part. Defendant shall provide verified and statutorily compliant 
answers to Plaintiff’s Special Interrogatories 46, 48, 49 and 52 by December 14, 2018. As to 
Special Interrogatory 45, the motion is denied. Discovery regarding the identities of Defendant’s 
past sexual partners may not be required absent a compelling state interest that is promoted by 
requiring a response. Fults v. Superior Court (1979) 88 Cal. App. 3d 899. No such interest is 
present in this case. Request for sanctions denied. 
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 5.  TIME:  9:00   CASE#: MSC17-00778 
CASE NAME: BALDESANCHO VS. McSHERRY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JUDICIAL COUNCIL OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Defendant Judicial Council of California (“Judicial Council”) demurs to plaintiff Pedro 

Baldesancho (“Baldesancho”)’s third cause of action for declaratory relief in his First Amended 

Complaint (“FAC”).  Judicial Council is not named as a defendant to any of the other causes of 

action in the FAC.  Baldesancho seeks a declaratory judgment that jury fees charged under 

Code of Civil Procedure Section 631, subdivision (b) are unconstitutional.  Baldesancho alleges 

that the fee is a tax and therefore required a two-thirds majority vote under Article XIII, section 3 

of the California Constitution and that the fee denies plaintiffs their rights to equal protection and 

due process.  (FAC ¶¶ 3, 5, 6.)  The demurrer is sustained without leave to amend.   

“Our courts are set up by the Constitution without any special limitations; hence the courts have 

and should maintain vigorously all the inherent and implied powers necessary to properly and 

effectively function as a separate department in the scheme of our state government.”  

(Brydonjack v. State Bar of California (1929) 208 Cal. 439, 442.)  “But this does not mean that 

the three departments of our government are not in many respects mutually dependent.”  (Id.)  

Of necessity the judicial department as well as the executive must in most matters yield to the 

power of statutory enactments. (Id.) 

 “[T]he rules under which the parties to a lawsuit may waive a jury trial must be prescribed by 

the Legislature, which is without power to delegate to the courts the responsibility of determining 

the circumstances under which such a waiver may be permitted.”  (Grafton Partners v. Superior 

Court (2005) 36 Cal.4th 944, 952.) 

Under Code of Civil Procedure section 631, the Legislature has determined that a $150 charge 

does not violate the right to trial by jury declared in Section 16 of Article I of the California 

Constitution.  Section 631, subdivision (f)(5) provides that a party waives trial by a jury by failing 

to timely pay the fee.  Accordingly, the Court declines to abolish the fee requirement, as doing 

so would effectively create a new rule regarding what constitutes a waiver of the right to a jury 

trial.  That task is within the province of the Legislature. 

This ruling finally disposes of the only cause of action stated against Judicial Council.  

Accordingly, Judicial Council shall prepare a proposed judgement of dismissal, separate from 

any formal order on the demurrer, and shall submit that proposed judgment to Baldesancho’s 

counsel for approval as to form.   

Request for Judicial Notice 

Judicial Council’s request for judicial notice of the following documents is granted (See Evid. 

Code § 452(d)(1)): 1) Baldesancho’s FAC; 2) Plaintiffs’ First Amended Complaint in the action 

Geraldine Templo, et al. v. James Shi Ming Liu, et al., San Mateo Superior Court, Case No. 

16-CIV-00691; 3) Plaintiffs’ Dismissal with Prejudice of claims against the Judicial Council in the 

action Geraldine Templo, et al. v. James Shi Ming Liu, et al., San Mateo Superior Court, 
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Case No. 16-CIV-00691; 4) Plaintiffs’ Second Amended Complaint in the action Michael Clarke, 

et al. v. State of California, et al., Alameda County Superior Court, Case No. RG16821374; and 

5) Order sustaining Judicial Council’s Demurrer, without leave to amend in the action 

Michael Clarke, et al. v. State of California, et al., Alameda County Superior Court, Case 

No. RG16821374. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01143 
CASE NAME: WATERSON VS. OSI 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCT.  (SET 1) 
FILED BY SHEREE WATERSON 
* TENTATIVE RULING: * 
 
Based on Mr. Lucho’s testimony, it appears there may be handwritten incident reports that were 
not transmitted to Gallagher Bassett and were not completed or retained for the purpose of 
litigation.  Instead, these handwritten incident reports were prepared and retained in a binder at 
the restaurant so that the on-site managers would have a record to “inform the way they operate 
the restaurant in the future.”  Any such reports related to the three incidents identified in the 
motion would not be subject to the attorney-client privilege and must be produced.  In contrast, 
the incident reports identified in the privilege logs are subject to the attorney-client privilege 
since these reports were prepared and submitted to Gallagher Bassett over the Navex system 
in contemplation of potential litigation.  If the handwritten reports kept in Mr. Lucho’s binder are 
the same incident reports identified in the privilege log, then they too would be subject to the 
attorney-client privilege and should not be produced.  If they are not, they are ordered to be 
produced by December 3, 2018.  
 
Plaintiff’s motion to compel the production of the communications between Gallagher Bassett 
and the Pratts is granted subject to a protective order restricting the use of such documents 
to this litigation.  Parties are to meet and confer on the appropriate language for such a 
protective order.  

 

  

 7.  TIME:  9:00   CASE#: MSC17-01143 
CASE NAME: WATERSON VS. OSI 
SPECIAL SET HEARING ON: FURTHER CASE MANAGEMENT CONFERENCE 
SET BY SHEREE WATERSON 
* TENTATIVE RULING: * 
 
Appear. 
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 8.  TIME:  9:00   CASE#: MSC17-01958 
CASE NAME: WHALEN VS. ANDERSON 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY THOMAS A. WHALEN JR., et al. 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01958 
CASE NAME: WHALEN VS. ANDERSON 
HEARING ON MOTION FOR SANCTIONS 
FILED BY THOMAS A. WHALEN JR., et al. 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00018 
CASE NAME: TEKSOFT VS. SYSTEMS AMERICA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TEKSOFT SYSTEMS, INC. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00018 
CASE NAME: TEKSOFT VS. SYSTEMS AMERICA 
HEARING ON DEMURRER TO CROSS COMPLAINT of SYSTEMS AMERICA, INC. 
FILED BY TEKSOFT SYSTEMS, INC. 
* TENTATIVE RULING: * 
 

 Cross-defendant Teksoft’s demurrer to the Third and Fourth Causes of Action of SAI’s 

cross-complaint is sustained, with leave to amend.  (CCP § 430.10 (e).)  Teksoft’s objection to 

the alter ego allegations is overruled.  Any amended cross-complaint shall be filed and served 

on or before December 3, 2018.   

A plaintiff suing for intentional or negligent interference with prospective economic 
advantage must plead, as one of the elements of the claim, that the defendant engaged in 
conduct that is independently wrongful by some measure beyond the fact of the interference 
itself.  (Della Penna v. Toyota Motor Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 392–393.)  
Conduct is independently wrongful if it is unlawful, which means that it must be conduct 
proscribed by some constitutional, statutory, regulatory, common law, or other determinable 
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legal standard.  (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1159.) 
 
Neither the third nor the fourth cause of action here alleges that defendant’s conduct was 

independently wrongful or explains why it was independently wrongful.  Therefore, the court 
sustains the demurrer to the Third and Fourth Causes of Action, with leave to amend.  If SAI 
amends, it shall attach a copy of the contract to the amended cross-complaint. 

 
Further, in the event of a subsequent demurrer, the court will need more complete 

briefing from the parties.  The issue is whether SAI can state a cause of action for intentional or 
negligent interference with prospective economic advantage if the only independently wrongful 
act is alleged to be Teksoft’s breach of its agreement with SAI.  In the current briefing, each side 
merely asserts that such a breach is or is not sufficient.  Neither provides any analysis or citation 
to cases.  Cases which might have been cited and analyzed include Stevenson Real Estate 
Services, Inc. v. CB Richard Ellis Real Estate Services, Inc. (2006)138 Cal.App.4th 1215, 1223, 
Tri-Growth Centre City, Ltd. v. Silldorf, Burdman, Duignan & Eisenberg (1989) 216 Cal.App.3d 
1139, and Arntz Contracting Co. v. St. Paul Fire & Marine Ins. Co., 47 Cal.App.4th 464.  

 
As for the purported demurrer to the alter ego allegations, it is overruled.  The 

alter ego allegations are not alleged against Teksoft, but against a cross-defendant who has 
not even appeared yet, Kongarla.  Teksoft has not shown why it has standing to object to 
those allegations. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
This is a tenant-landlord dispute involving a trailer park located in the City of Antioch.  Plaintiffs 
are Mr. and Mrs. Mayon, whom recently moved out of the park.  Defendants include the City of 
Antioch (the “City”), a City Director, Forest Ebbs, the park landlord, Joe Bosman, and the land 
developer, Pacific West Communities.  The City and Mr. Ebbs (“Defendants,” collectively) demur 
generally and specially seeking to dismiss the claims against them due to Plaintiffs’ failure to 
comply with the California Tort Claims Act, Government Code § 900 et seq., and for other 
deficiencies of Plaintiffs’ First Amended Complaint (“FAC”).  For the reasons stated below, the 
Demurrer is sustained with leave to amend. 
 
As it relates to Defendants, the Court finds that the Plaintiffs’ FAC is deficient in primarily three 
ways.  First, the FAC fails to allege requisite facts demonstrating or excusing compliance with 
the claim presentation requirement of the California Tort Claims Act (Government Code § 900 
et seq.).  (State of California v. Superior Court (2004) 32 Cal.4th 1234, 1243, 1245.)  Second, 
Plaintiffs concede that they erroneously cited the authority under which they bring the seventh 
cause of action against Defendants.  And third, Plaintiffs have failed to allege sufficient facts 
showing that Mr. Ebbs was not acting in the scope of employment, or is guilty of actual fraud, 
corruption or actual malice.  (Gov. Code §§ 818.8, 822.2.)  Because this is Defendants’ first 
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demurrer in this action, and Plaintiffs have argued that they, indeed, believe to have meritorious 
causes of action against Defendants, the Court will allow Plaintiffs leave to amend.  Thus, 
Defendants’ Demurrer is sustained with leave to amend.  
 
Further, Defendants request that the Court issue an order to show cause why sanctions should 
not be imposed on Plaintiffs under Rule of Court, Rule 3.110 (f) for Plaintiffs’ failure to effectuate 
service on Defendants.  The Court denies this request.  Plaintiffs, however, are ordered to serve 
Defendants with all papers related to any future and past proceedings against Defendants, 
including the summons, pursuant to Chapter Four of the Code of Civil Procedure (§§ 413.10-
415.30, 416.50.) 
 
Defendants’ Request for Judicial Notice 
Defendants’ request is granted.  The Court takes judicial notice of the documents proffered not 
for the truth of the facts asserted therein, but for their legally operative effect.  (Fontenot v. Wells 
Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 265; disapproved of on other grounds.) 

 

  

13.  TIME:  9:00   CASE#: MSC18-00414 
CASE NAME: SALDANA VS CLINE 
HEARING ON MOTION TO CONSOLIDATE ACTIONS 
( C18-00396 & C18-00390 )  /  FILED BY LUIS C. SALDANA 
* TENTATIVE RULING: * 
 
Granted.  Lead case is C18-00390. 

 

  

14.  TIME:  9:00   CASE#: MSC18-00414 
CASE NAME: SALDANA VS. CLINE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

15.  TIME:  9:00   CASE#: MSC18-00878 
CASE NAME: WESLEY VS. GHOLSON 
HEARING ON MOTION FOR INTERLOCUTORY JUDGMENT OF PARTITION 
FILED BY AREY A. WESLEY 
* TENTATIVE RULING: * 
 
Denied.  In order to issue an interlocutory judgment, a trial must first be conducted.  
CCP §872.710; Bacon v. Wahrhaftig (1950) 97 CA2d 599.  Appear to set trial date. 
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16.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS PACIFIC SENIOR 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY GRASS VALLEY SH, LLC 
* TENTATIVE RULING: * 
 

Before the Court is a motion to expunge lis pendens filed by Defendant Grass Valley SH, LLC 
(“Defendant” or “Grass Valley SH”). Plaintiff Kristin Andrade, as Trustee for The Paul H. Stavig 
Family Revocable 1976 Trust (“Plaintiff” or “Stavig Trust”) recorded the lis pendens against 
316 Olympia Park Circle, Grass Valley, California. 

For the following reasons, the Defendant’s Motion to Expunge Lis Pendens is granted. 

At the outset, the Court notes that the Plaintiff’s Request for Judicial Notice in support of its 

Opposition to Defendant’s Motion to Expunge Lis Pendens as well as the Declarations of Galen 

Gentry and Kristin Andrade are not tabbed, in violation of Cal. Rules of Court, rule 3.1110, subd. 

(f). See also Local Rule 3.42, subd. (3). Plaintiff is directed to tab her exhibits in all future filings 

or risk monetary sanctions. 

The court continued the hearing on this motion from October 25, 2018 so that the parties could 
file supplemental briefing addressing whether the fifth cause of action for fraudulent transfer 
claim pled in this case is “a real property claim for the purposes of the lis pendens statutes” 
pursuant to Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 647. 

Request for Judicial Notice 

Plaintiff requests judicial notice of several documents. This request is unopposed. The request 
is granted. Evid. Code § 452, 453.  

Evidentiary Objections 

Declaration of Kristin Andrade 

 Objection No. 1: sustained. 

 Objection No. 2: sustained. 

 Objection No. 3: overruled. 

Declaration of Galen Gentry 

 Objection No. 1: sustained. 

 Objection No. 2: sustained. 

Factual Background 

Paul H. Stavig and Lorraine L. Stavig established the Stavig Trust as an estate planning device 
on or around February 1976. Complaint at ¶ 12. Mr. and Mrs. Stavig purchased 316 Olympia 
Park Circle, Grass Valley, California (the “Subject Property”) on or around June 1998. Id. at 
¶ 14. The Stavigs decided to build a senior care center on the Subject property. Id. at ¶ 16. Mr. 
and Mrs. Stavig organized Brunswick Inn, LLC and conveyed the Subjected Property to it. Id. at 
¶¶ 16, 17. Construction of the senior care facility began shortly thereafter, and was completed 
on or around March 28, 2000. Id. at ¶ 18.  
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On or around May 8, 2003, through their charitable remainder trust, the Stavigs entered into a 
purchase and sale agreement between The Paul H. Stavig and Lorraine L. Stavig Family 
Charitable Remainder Unitrust Trust (Irrevocable) Dated December 29, 1995 and CareTrust 
Services. Complaint at ¶ 22. Pursuant to the Purchase and Sale Agreement, CareTrust Services 
would purchase the Brunswick Inn Facility and the Subject Property for an aggregate purchase 
price of $5,020,000.00. Id. Of that, $920,000.00 of the purchase price was to be paid over time 
through a promissory note. Id. 

On or around January 29, 2004 Pacific Senior Housing entered into an Option Agreement with 
CareTrust Services. Complaint at ¶ 23. Pursuant to that agreement, Pacific Senior Housing 
conveyed an option to purchase the Subject Property and the Brunswick Inn Facility to 
CareTrust Services. Id. On or around June 24, 2004, CareTrust Senior Management, an affiliate 
of CareTrust Services, entered into a Management Services Agreement, dated June 24, 2004, 
with Pacific Senior Housing. Id. at ¶ 24. On or around July 1, 2004, the Stavig Charitable 
Remainder Trust assigned its interest in the Purchase and Sale Agreement to the Brunswick Inn 
Company. Id. at ¶ 25. In or around July 2004, CareTrust Services assigned its interest in the 
Purchase and Sale Agreement to Pacific Senior Housing. Id. at ¶ 26.  

The Brunswick Inn Company conveyed the Brunswick Inn Facility and the Olympia Park Circle 
Property to Pacific Senior Housing on or around July 15, 2004. Complaint at ¶ 27. Pacific Senior 
Housing financed this purchase through mortgage loans secured by the Olympia Park Circle 
Property issued by the United States Department of Agriculture and the Rural Community 
Assistance Corporation. Id. at ¶ 29. 

In connection with the closing, and as required by the Purchase and Sale Agreement, Pacific 
Senior Housing executed a Residual Receipts Note dated July 7, 2004. Complaint at ¶ 29, 
Ex. B. The Residual Receipts Note provided for repayment of $920,000.00 of the purchase price 
with non-compounding interest of 7% per annum. Id. Prior to maturity, this promissory note 
could only be paid from “residual receipts” derived from operation of the Brunswick Inn facility, 
defined as the cash remaining after mortgage payments to USDA and RCAC and after payment 
of other expenses associated with operating the facility. Id. At maturity (either prepayment in full 
of both the USDA and RCAC mortgage loans or the later occurring maturity date of the USDA or 
RCAC mortgage loans), the Residual Receipts Note could be declared immediately due and 
payable. Id. 

Plaintiff alleges that subsequent to execution of the Purchase and Sale Agreement and Residual 
Receipts Note, “Pacific Senior Housing, CareTrust Services and CareTrust Senior Management 
entered into a series of transactions and/or incurred obligations to each other with the actual 
intent to hinder, delay or defraud the Stavig Trust from collecting amounts owing pursuant to the 
Stavig Trust Residual Receipts Note[.]” Complaint at ¶ 84. These included several judgments 
against Pacific Senior Housing recorded by CareTrust Services and CareTrust Senior 
Management. Id. at ¶¶ 39, 44, 46, 47. 

On or around December 2, 2016, Grass Valley SH closed on its purchase of the Brunswick Inn 
Facility and Olympia Park Circle from Pacific Senior Housing, pursuant to the Option Agreement 
acquired from CareTrust Services. Complaint at ¶ 49. Plaintiff alleges that this sale paid the 
judgments owed to CareTrust Senior Management and CareTrust Services as well as fully 
repaid the USDA and RCAC mortgage loans. Id. at ¶¶ 50, 51. 
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Plaintiff demanded “the total outstanding amount under the Stavig Trust Residual Receipts 
Note” calculated at $1,796,545.79, on or around February 12, 2018. Complaint at ¶ 57. Plaintiff 
filed the instant complaint on August 2, 2018. 

Analysis 

A motion to expunge a lis pendens may be filed “at any time” after the lis pendens is recorded. 

(CCP § 405.30.) Pursuant to CCP § 405.32, Defendant Grass Valley SH moves for an order 

expunging the lis pendens recorded against the subject property, on the grounds that Plaintiff’s 

claims are not real property claims and that Plaintiff cannot establish their probable validity. 

The court may order the lis pendens expunged if: (1) the court finds that the pleading on which 

the notice is based does not contain a real property claim (Code Civ Proc § 405.31); (2) if the 

court finds that the claimant has not established by a preponderance of the evidence the 

probable validity of the real property claim (Code Civ Proc § 405.32); or (3) the court finds that 

the real property claim has probable validity, but adequate relief can be secured to the claimant 

by the giving of an undertaking (Code Civ Proc § 405.33). 

“Unlike most other motions, when a motion to expunge is brought, the burden is on the party 

opposing the motion to show the existence of a real property claim. (See § 405.30.)” Kirkeby v. 

Superior Court (2004) 33 Cal.4th 642, 647. The plaintiff must “[A]t least establish a prima facie 

case. If the defendant makes an appearance, the court must then consider the relative merits of 

the positions of the respective parties and make a determination of the probable outcome of 

the litigation.” Howard S. Wright Construction Co. v. Superior Court (2003) 106 Cal.App.4th 

314, 319. 

Real Property Claim 

Plaintiff does not contend that the constructive trust or declaratory relief causes of action 
asserted in her Complaint are real property claims that support the recording of a lis pendens; 
she alleges that the only real property claim stated against Grass Valley SH in the Complaint is 
the cause of action for fraudulent transfer. Opp. at 2:10-14.  

Section 405.4 defines a “real property claim” as the cause or causes of action in a pleading 
which would, if meritorious, affect title to, or the right to possession of, specific real property. If 
the pleading filed by the claimant does not properly plead a real property claim, the lis pendens 
must be expunged upon motion under Cal. Code Civ. Proc. § 405.31. 

Section 405.31 provides: “In proceedings under this chapter, the court shall order the notice 
expunged if the court finds that the pleading on which the notice is based does not contain a 
real property claim.” In making this determination, the court must engage in a demurrer-like 
analysis. “Rather than analyzing whether the pleading states any claim at all, as on a general 
demurrer, the court must undertake the more limited analysis of whether the pleading states a 
real property claim. … Review involves only a review of the adequacy of the pleading and 
normally should not involve evidence from either side, other than possibly that which may be 
judicially noticed as on a demurrer. … Therefore, review of an expungement order under section 
405.31 is limited to whether a real property claim has been properly pled by the claimant.” 
Kirkeby v. Superior Court (2004) 33 Cal.4th 642 (internal quotations and citations omitted). 
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Here, Plaintiff alleges in her fifth cause of action for fraudulent transfer that “Pacific Senior 
Housing, CareTrust Services and CareTrust Senior Management entered into a series of 
transactions and/or incurred obligations to each other with the actual intent to hinder, delay or 
defraud the Stavig Trust from collecting amounts owing pursuant to the Stavig Trust Residual 
Receipts Note, culminating with the conveyance of the Brunswick Inn Facility and Olympia Park 
Circle Park Property to Grass Valley SH on or around December 2, 2016[.]” Complaint at ¶ 84.  

Specifically, Plaintiff alleges the following “series of transactions and/or incurred obligations”: 

(i) the CareTrust Services Residual Receipts Note, 
(ii) the Option Agreement, 
(iii) the February 21, 2006 Abstract of Judgment, 
(iv) the March 7, 2006 Abstract of Judgment, 
(v) the March 16, 2006 Abstract of Judgment, 
(vi) the June 11, 2008 Abstract of Judgment, 
(vii) the June 10, 2015 CareTrust Services Application for Renewal of Judgment, 
(viii) the June 10, 2015 CareTrust Senior Management Application for Renewal of 

Judgment and 
(ix) payment of the judgments underlying the June 11, 2008 Abstract of Judgment, the 

June 10, 2015 CareTrust Services Application for Renewal of Judgment and the 
June 10, 2015 CareTrust Senior Management Application for Renewal of Judgment 
from the proceeds of sale of the Brunswick Inn Facility and the Olympia Park Circle 
Property. 

Complaint at ¶ 84. 

Plaintiff further alleges that she “is entitled to have the transfer of the Brunswick Inn Facility and 
Olympia Park Circle Property to Grass Valley SH voided to the extent necessary to satisfy the 
claim of the Stavig Trust.” Id. at ¶ 86. 

Plaintiff brings her fraudulent transfer claim pursuant to Civil Code § 3439.04(a)(1). That 
provision provides that “[a] transfer made or obligation incurred by a debtor is voidable as to a 
creditor, whether the creditor’s claim arose before or after the transfer was made or the 
obligation was incurred, if the debtor made the transfer or incurred the obligation … [w]ith actual 
intent to hinder, delay, or defraud any creditor of the debtor.”  

On its face, this would appear to involve the same type of property claim as Kirkeby v. Superior 
Court (2004) 33 Cal.4th 642, 647 (“Kirkeby”). The plaintiff in Kirkeby, as the Plaintiff here, only 
filed a fraudulent transfer claim to void the transfer “to the extent necessary to satisfy the claim 
of the Stavig Trust.” Complaint at ¶ 86; Kirkeby, supra, 33 Cal.4th at 646. In Kirkeby, there were 
26 other claims that did not involve the real property. Yet, because the UFTA specifically allows 
the remedy of “[a]voidance of the transfer or obligation to the extent necessary to satisfy the 
creditor's claim” (Civ. Code, § 3439.07, subd. (a)(1)), the Kirkeby court held that a fraudulent 
conveyance claim seeking avoidance of a transfer “is therefore a real property claim for the 
purposes of the lis pendens statutes.” Kirkeby, supra, at p. 649. 

However, closer examination of the facts shows a greater departure from Kirkeby. Critically, 
Plaintiff does not allege that the transfer to GVSH itself was fraudulent. She alleges at ¶ 84(ix) 
that “payment of the judgments underlying the June 11, 2008 Abstract of Judgment, the June 
10, 2015 CareTrust Services Application for Renewal of Judgment and the June 10, 2015 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   11/15/18 

 
 

- 11 - 

CareTrust Senior Management Application for Renewal of Judgment from the proceeds of 
sale of the Brunswick Inn Facility and the Olympia Park Circle Property” was a fraudulent 
transaction; she does not allege that the sale of the Brunswick Inn Facility and the Olympia Park 
Circle Property to Grass Valley SH was a fraudulent transfer intended to “hinder, delay, or 
defraud” payments to the Stavig Trust. And while she alleges that the “series of transactions” 
“culminated with the conveyance of the Brunswick Inn Facility and Olympia Park Circle Park 
Property to Grass Valley SH,” that is not tantamount to an allegation that the transfer to Grass 
Valley SH itself was fraudulent. 

The Court finds that the Plaintiff’s complaint does not state “a real property claim.” CCP 
§§ 405.4, 405.31. 

Probable Validity 

Even assuming arguendo that Plaintiff’s fraudulent transfer claim is a real property claim for the 
purposes of the lis pendens statutes, Plaintiff has not established by a preponderance of the 
evidence the probable validity of this claim. CCP § 405.32. Probable validity is that it is “more 
likely than not that the claimant will obtain judgment against the defendant on the claim.” CCP 
§ 405.3.  

Plaintiff alleges a claim for fraudulent transfer with actual fraudulent intent against Grass Valley 
SH pursuant to Civil Code § 3439.04(a)(1). Section 3439.04 subsection (a)(1) provides that “[a] 
transfer made or obligation incurred by a debtor is voidable as to a creditor, whether the 
creditor’s claim arose before or after the transfer was made or the obligation was incurred, if the 
debtor made the transfer or incurred the obligation as follows: ¶ (1) [w]ith actual intent to hinder, 
delay, or defraud any creditor of the debtor.” Civ. Code § 3439.04. In determining “actual intent” 
the Court may consider eleven enumerated factors, including “whether the value of the 
consideration received by the debtor was reasonably equivalent to the value of the asset 
transferred or the amount of the obligation incurred.” Civ. Code § 3439.04(b)(8). Pursuant to this 
section, “[a] creditor making a claim for relief under subdivision (a) has the burden of proving the 
elements of the claim for relief by a preponderance of the evidence.” Civ. Code §3439.04(c).  

As best as the Court can discern, Plaintiff’s primary basis for demonstrating fraudulent intent is 
its argument that the consideration Pacific Senior Housing received from Grass Valley SH was 
not reasonably equivalent to the value of the Subject Property. Civ. Code § 3934.04(b)(8).  

Here, Plaintiff does not dispute that Defendant Grass Valley SH paid an aggregate of $7 million 
for the Subject Property or that $7 million represents fair market value. See Opp. at 7:5-6; see 
also Bond Decl. Ex. B. Instead, Plaintiff argues that the actual amount delivered to Pacific 
Senior Housing was substantially less, given that $1.6 of the purchase price was allocated to the 
Option held by CareTrust Services. See Opp. at 7:12-16; see also Bond Decl. ¶ 4. As a 
consequence, Plaintiff argues, “[i]t is therefore immaterial that Defendant paid an aggregate of 
$7 million for the Brunswick Village Project, since the amount actually provided to Pacific Senior 
Housing was substantially less than that.” Opp. at 7:16-18. Critically, however, Plaintiff does not 
provide any evidence that the $5.4 million received by Pacific Senior Housing was not 
reasonably equivalent value for the Subject Property encumbered by the option. Plaintiff has the 
burden in opposition to establish probable validity. See Hunting World, Inc. v. Superior Court 
(1994) 22 Cal.App.4th 67, 73 (“[i]f a claimant has no convincing evidence of a fraudulent 
transfer, it will not meet this burden, and the court will expunge notice of lis pendens.”). She has 
not done so. 
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Attorneys’ Fees 

California Code of Civil Procedure section 405.38 provides that a “court shall direct that the 
party prevailing on any motion under this chapter be awarded the reasonable attorney’s fees 
and costs of making or opposing the motion unless the court finds that the other party acted with 
substantial justification or that other circumstances make the imposition of attorney’s fees and 
costs unjust.” 

Defendant requested attorneys’ fees but has not provided the Court with a declaration regarding 
the fees and costs it incurred in bringing this motion. In the absence of such a declaration, the 
Court declines to award fees and costs. 

 

  

17.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

18.  TIME:  9:00   CASE#: MSC18-01588 
CASE NAME: SILVA VS. CITY OF SAN PABLO 
HEARING ON MOTION TO STAY THIS ACTION PENDING RESOLUTION OF PLAINTIFF’S 
FEDERAL APPEAL  /  FILED BY SAN PABLO POLICE DEPARTMENT, et al. 
* TENTATIVE RULING: * 
 
 
Defendants City of San Pablo and San Pablo Police Department’s Motion for Stay of this Action 

Pending the Related Federal Appeal is granted.   

 “Granting a stay in a case where the issues in two actions are substantially identical 

[citations] is a matter addressed to the sound discretion of the trial court.” (Thomson v. 

Continental Ins. Co. (1967) 66 Cal.2d 738, 746-747.) The California court has discretion to stay 

the state proceedings in favor of the federal action.  (Caiafa Prof. Law Corp. v. State Farm Fire 

& Cas. Co. (1993) 15 Cal.App.4th 800, 804.) According to Caiafa, the court should  

“consider the importance of discouraging multiple litigation designed solely to 
harass an adverse party, and of avoiding unseemly conflicts with the courts of 
other jurisdictions. It should also consider whether the rights of the parties can 
best be determined by the court of the other jurisdiction because of the nature of 
the subject matter, the availability of witnesses, or the stage to which the 
proceedings in the other court have already advanced." [Citation.]  The California 
Supreme Court also has isolated another critical factor favoring a stay of the 
state court action in favor of the federal action, a factor which happens to be 
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present in this case--the federal action is pending in California not some 
other state.   

(Caiafa Prof. Law Corp. v. State Farm Fire & Cas. Co. (1993) 15 Cal.App.4th 800, 804.)   

  The court has considered these factors and decided the factors weigh in favor of the 

stay of the state action.  In the federal action, the proceedings had advance to two motions for 

summary judgment.  Discovery and litigation had continued for over two years.   

 On August 3, 2016, Plaintiffs filed a civil lawsuit in the United States District Court for 

Northern District of California, seeking damages arising from the same claims asserted in the 

instant law suit.  (Noe Silva et al v. City of San Pablo et al., Case No. 3:16-cv-04360-VC.) In the 

federal action, Plaintiff did not name the individual defendants, only Does he was ignorant of the 

true names.   

  Plaintiffs argue the federal appeal will not and cannot adjudicate the merits of any of 

Plaintiffs’ claims asserted in this Court.  Plaintiffs ignore the fact that if the Ninth Circuit rules in 

their favor, particularly on the motion for leave to amend to add the individual police officers, the 

matter will be remanded to the District court for adjudication.  The court is not convinced that 

Plaintiffs’ claims must be litigated in state court. 

 Plaintiffs argue that the matter pending in state court is not against the same parties as 

the federal action because the officers were never served as defendants.  However, Plaintiffs 

allege in the state action that Defendants were named as Doe defendants. (Complaint, ¶15.)  

The court is unclear how the current state action is timely against the individual officers without 

the benefit of tolling provided the federal action. 

 

  

19.  TIME:  9:00   CASE#: MSC18-01614 
CASE NAME: MATOZA VS. POLIZZI 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT (CCP 664.6) 
FILED BY NICOLE DIETRICH, JACOB DIETRICH 
* TENTATIVE RULING: * 
 
Vacated.  On November 8, 2018, this court granted Defendant Jacob and Nicole Dietrich’s 
special motion to strike, pursuant to CCP Section 425.16, as to all causes of action pled against 
them in the Complaint. 
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20.  TIME:  9:00   CASE#: MSC18-01614 
CASE NAME: MATOZA VS. POLIZZI 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PAUL B. JUSTI 
* TENTATIVE RULING: * 
 
Vacated.  See Lines 19 and 22 and the court’s 11/8/2018 Minute Order. 
 

  

21.  TIME:  9:00   CASE#: MSC18-01614 
CASE NAME: MATOZA VS. POLIZZI 
HEARING ON MOTION TO DISQUALIFY PAUL B. JUSTI 
FILED BY HENRY MATOZA JR., et al. 
* TENTATIVE RULING: * 
 
Vacated.  See Lines 19 and 22 and the court’s 10/18/18 and 11/8/18 Minute Orders. 
 

  

22.  TIME:  9:00   CASE#: MSC18-01614 
CASE NAME: MATOZA VS. POLIZZI 
HEARING ON JOINDER IN NICOLE AND JACOB DIETRICH'S MOTION 
FILED BY PAUL B. JUSTI 
* TENTATIVE RULING: * 
 
Granted.  See Line 19 and the court’s 11/8/18 Minute Order. 
 

  

23.  TIME:  9:00   CASE#: MSC18-01614 
CASE NAME: MATOZA VS. POLIZZI 
HEARING ON MOTION TO/FOR STRIKE COMPLAINT FILED BY PAUL B JUSTI 
* TENTATIVE RULING: * 
 
Vacated.  See Lines 19 and 22 and the court’s 11/8/18 Minute Order. 
 

  

24.  TIME:  9:00   CASE#: MSL12-06664 
CASE NAME: INVESTMENT RETRIEVERS VS STENCIL 
HEARING ON MOTION FOR ORDER AUTHORIZING ISSUANCE OF EARNINGS 
FILED BY INVESTMENT RETRIEVERS, INC. 
* TENTATIVE RULING: * 
 
Appear. 
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25.  TIME:  9:00   CASE#: MSL18-00934 
CASE NAME: AMEX VS. GARCIA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Vacated per fax of moving party. 

 

  

26.  TIME:  9:00   CASE#: MSN17-0174 
CASE NAME: RE 2619 TORREY PINES DRIVE 
SPECIAL SET HEARING ON: DISPUTED CLAIMS AND LIENS (2 HOURS) 
SET BY COURT & COUNSEL 
* TENTATIVE RULING: * 
 
Appear. 

 

  

27.  TIME:  9:00   CASE#: MSN18-1904 
CASE NAME: LAW OFFICE VS. KOKOLIS 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY LAW OFFICE OF JANIS E. EGGLESTON 
* TENTATIVE RULING: * 
 
Before the Court is a petition to compel arbitration (the “Petition”).  The Petition is brought by the 
Law Offices of Janis E. Eggleston (“Petitioner”), and it is opposed by respondent Annmarie 
Kokolios (“Respondent”), in propria persona.     
 
Relevant Factual And Procedural Background 
Respondent retained Petitioner to represent her in an employment matter against Respondent’s 
employer.  Their attorney-client hourly fee agreement (the “Fee Agreement”) contains an 
arbitration clause providing for arbitration of any dispute between the parties.  (Decl. of Janis E. 
Eggleston, filed 8/31/18, attached as “Exhibit A,” Attorney-Client Hourly Fee Agreement, 
at p. 8 ¶ 25.)  Specifically, paragraph 25 (a) of the Fee Agreement provides for arbitration of 
fee disputes.  JAMS A.D.R. Services is the indicated arbitration service to govern the 
arbitration proceedings.  
 
The arbitration provision is written as a separate paragraph, with its own heading, and in simple 
language.  The lines directly above the client’s initials reiterate in bold letters that the parties 
have read and understand paragraph 25, and that the parties voluntarily agree to binding 
arbitration.  Respondent’s initials indicate that she understood that she was giving up important 
constitutional rights, and that Respondent had the right to have an independent lawyer review 
the arbitration provisions.  (Decl. of Janis E. Eggleston, filed 8/31/18, attached as “Exhibit A,” 
Attorney-Client Hourly Fee Agreement at p. 9.)  
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Respondent does not argue unconscionability, nor any other defense to enforceability.  
(CCP § 1281.)  Instead, Respondent primarily resists arbitration on the claim that she cannot 
afford its financial burden.   
 
On November 1, 2018, Respondent filed her Income and Expense Declaration with the Court 
thereby providing evidence that she, in-fact, cannot afford the cost of arbitration.  Respondent is 
a single mother who works three jobs.  Respondent is at a monthly deficit of approximately 
$1,238.96 and uses her credit cards to cover this shortage so that she may meet her monthly 
obligations.  (Respondent’s Income and Expense Declaration, filed 11/01/18, at ¶ 3.) 
 
The Court finds that Respondent cannot afford the financial cost of arbitration, and the Court 
concludes that Respondent’s financial status is not a result of her intentional attempt to avoid 
arbitration.  (Weiler v. Marcus & Millichap Real Estate Investment Services, Inc. (2018) 22 
Cal.App.5th 970, 981; also See Roldan v. Callahan & Blaine (2013) 219 Cal.App. 4th 87.)  
And thus, at Petitioner’s election, the arbitration shall continue so long as Petitioner agrees to 
pay all fees and costs of the arbitration, or Petitioner may waive its right to arbitration and the 
case may proceed in this Court.  (Id.) 

 

  

28.  TIME: 10:00   CASE#: MSC15-00574 
CASE NAME: MT DIABLO U.S.D. VS. CLAYTON VALLEY 
SPECIAL SET HEARING ON: DETERMINE DOCUMENTS TO BE INCLUDED IN RECORD 
SET BY DEPARTMENT 33 
* TENTATIVE RULING: * 
 
Parties to Appear. 

The Court is unclear as to whether these items were included in the Supplemental Requests for 
Judicial Notice or not.   
 

  

29.  TIME: 10:00   CASE#: MSN16-1356 
CASE NAME: CLAYTON VALLEY VS. MT. DIABLO U.S.D. 
SPECIAL SET HEARING ON: SEE RELATED CASE C15-00574 
SET BY STIPULATION 
* TENTATIVE RULING: * 
 
Parties to appear.   
 
The parties shall address the following: 
 
1. Clayton Valley pointed out in its supplemental discussion that the methodology proposed 
in the Tentative Ruling would violate 5 CCR 11969.7(e) because the per-square-foot charge 
would vary from charter school to charter school, depending on the charter school’s expenditure 
for ongoing maintenance and operation. Assuming this flaw in the Court’s proposed 
methodology, the District is to address how it proposes to include the districtwide maintenance 
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and operations costs in its calculations of facilities costs, while excluding any costs that are paid 
by the charter school for operations and maintenance, and arrive at a consistent same per-
square-foot charge. 
 
2. The Charter School shall address the following:  The Charter School seems to assert 
that cost neutrality, in terms of calculating the district’s facilities cost, can only be achieved by 
eliminating the category of costs for districtwide ongoing maintenance and operations from it 
calculations of facilities costs.  The Charter School argues this category should be eliminated 
from the District’s facilities costs because the Charter School pays for its own maintenance and 
operations services. The court is still not convinced that should be the case.  
 
  Whether the charter school pays directly for the ongoing maintenance and operation 
services or negotiate with the District, the charter school would be responsible for the costs.  
5 CCR § 11969.4(b) provides, “The ongoing operations and maintenance of facilities and 
furnishing and equipment is the responsibility of the charter school.”    
 
 Also, Ed. Code, § 47614(b)(1) provides,  “The school district may charge the charter 
school a pro rata share (based on the ratio of space allocated by the school district to the 
charter school divided by the total space of the district) of those school district facilities costs 
which the school district pays for with unrestricted general fund revenues.” 
 
 5 CCR 11969.2(h) defines “facilities costs.” (as used in Education Code section 
47614(b)(1)) as “those activities concerned with keeping the physical plant open, comfortable, 
and safe for use and keeping the grounds, buildings, and equipment in working condition and a 
satisfactory state of repair. These include the activities of maintaining safety in buildings, on the 
grounds, and in the vicinity of schools. This includes plant maintenance and operations, facilities 
acquisition and construction, and facilities rents and leases.” 
 
  Knowing that the 5 CCR § 11969.4 allocates the responsibility of ongoing operations 
and maintenance of facilities and furnishings and equipment to charter schools regardless of 
how the charter school accomplish it, the court is unclear why the District insists this category 
must be excluded when 5 CCR 11969.7(a) provides, “For purposes of this section, facilities 
costs that the school district pays with unrestricted general fund revenues includes those costs 
associated with plant maintenance and operations, facilities acquisition and construction, and 
facilities rents and leases, as defined in section 11969.2(h). 

 

Clayton Valley’s Supplemental Request for Judicial Notice 

 Pursuant to Evidence Code Section 452(c), the court takes judicial notice of Exhibits 
263-265.  “Evidence Code section 452, subdivisions (c) and (h), respectively, permit a court, in 
its discretion, to take judicial notice of “[o]fficial acts … of any state of the United States” and 
“[f]acts and propositions that are not reasonably subject to dispute and are capable of 
immediate and accurate determination by resort to sources of reasonably indisputable 
accuracy.” (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264.)    
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The court declines to take judicial notice of the remaining requests under Evidence Code § 452 
(c) or (h). “Judicial notice is the recognition and acceptance by the court, for use by the trier of 
fact or by the court, of the existence of a matter of law or fact that is relevant to an issue in the 
action without requiring formal proof of the matter.”  (Poseidon Development, Inc. v. Woodland 
Lane Estates, LLC (2007) 152 Cal.App.4th 1106, 1117.)  The Facility Use Agreements do not 
qualify.   

  

Mt. Diablo Unified School District Objections to Evidence 

 At the outset, the Court notes the objections were filed by fax.  It appears that on only 
objections pages 1-12 were completely transmitted.  Page 13 is incomplete and no other pages 
follow. 

Mt. Diablo’s Objections to Declaration of Sarah Kollman 

 Objections overruled.  The District objected on the ground of relevancy.  The court 
requested evidence of other District’s calculation of facilities costs.  The evidence is submitted in 
response to the court’s request. 

Mt. Diablo’s Objections to Declaration of Alan Darby, Kevin Osborn, and Brian Bauer 

 Objections overruled for the reasons stated about.  The evidence is provided in response 
to the court’s specific request. 

Mt. Diablo’s Objections to Declaration of Diane Baley 

 Objections 4-8 are sustained.  Irrelevant to the extent Clayton Valley’s total expenses 
are not at issue on this matter. Not relevant to calculating the facility costs.  

Mt. Diablo’s Objections to Declaration of Kathleen M. Ebert 

Objections 2-6.  Overruled.  

Objections 8-9—Overruled. 

Objections 10-11—Sustained.  Relevancy.   

Objection 12—Overruled. 

Objection 13—Overruled. 

The remaining objections were not transmitted. 
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Clayton Valley Charter School Objections to Mt. Diablo’s Evidence in Opposition to 

Supplemental Brief 

 

1.  Objections to Declaration of Andrea Epps 

 ¶3—Sustained.  Hearsay 

 ¶4—Overruled. Not submitted for truth of matters asserted therein, but as examples of 

other charter school’s facilities requests. 

 

2.  Objections to Declaration of Michael Davis 

 ¶3; Exhibit A—Overruled. 

3.  Objections to Declaration of Edward Sklar 

 ¶3—Sustained. Irrelevant. 

 ¶4—Sustained.  Improper opinion. 

4.  Objections to Declaration of John Yeh 

 ¶3; Exhibit B—Sustained.  Irrelevant. 

5.  Objections to Supplemental Declaration of John Yeh 

 ¶4 Exhibit C—Overruled. 

 

 

30.  TIME: 9:05   CASE#: MSC16-01983 
CASE NAME: FIEL VS. FALCON CRITICAL 
HEARING ON MINOR’S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

 


